LETTER OPI NI ON
98- L-150

Sept enber 22, 1998

M. Mchael S. Mlntee

McHenry County State's Attorney
PO Box 90

Towner, ND 58788- 0090

Dear M. Ml ntee:

Thank you for your letter asking ny opinion on two issues regarding
McHenry County’s budget | evy. I wll address your questions in the
order you presented themin your letter.

Your first question is whether the levy allowed by N.D.C. C. § 24-05-
01 is mandatory. N.D.C.C. 8 24-05-01 states in relevant part:

In each county having a population of two thousand or
nore, there nust be levied and collected a property tax of
not | ess than one-fourth mill.

Wrds in a statute are to be given their plain, ordinary, and
commonly understood neanings unless specifically defined in the
Century Code. N.D.C C § 1-02-02; KimG . J. P. Fur | ong
Enterprises, Inc., 460 N.W2d 694, 696 (N.D. 1990). The word “nust”
in the phrase “nust be levied” is conclusively directory, rather than
opti onal . Accordingly, it is ny opinion that the levy allowed by
N.D.C.C. 8 24-05-01 is mandatory, and counties nust include that |evy
in their budget.

Your second question relates to an apparent conflict MHenry County
faces between N.D.C.C. § 24-05-01 and N.D.C.C. § 11-23-04. N D.CC
8§ 11-23-04 states, in relevant part, that “[a]ll taxes . . . shall
not exceed the anount specified in the published estinmates.” As
stated above, N.D.C C. 8§ 24-05-01 provides that “[i]n each county
havi ng a popul ati on of two thousand or nore, there nust be |evied and
collected a property tax of not |ess than one-fourth mll.

McHenry County neglected to provide for a levy pursuant to N.D. C C
§ 24-05-01. McHenry County has published its budget without the
mandatory levy, and will have the final hearing on its budget on
Sept enber 23, 1998. G ven that such a levy is nandatory, but was not
i ncluded in the published budget, MHenry County would like to add it
to its budget estinmate. However, N.D.C.C. 8§ 11-23-04 precludes any
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increase in “the amount specified in the published estimates.” Your
guestion is how MHenry County can conmply with N.D.C.C. 8§ 24-05-01
wi thout violating N.D.C.C. § 11-23-04.

The plain | anguage of the requirenent in NND.C. C. § 11-23-04 that the
tax levy cannot exceed the published estimates indicates that the
requirement relates to the total amount of the proposed levies. |If a
county deternmines it nust increase a specific levy, it may do so as
long as it decreases another levy so that the total anount |evied
does not exceed the published estinmates. Accord Letter from
Assi stant Attorney General Gerald W VandeWalle to Mae G andPre (Aug

5, 1969). Therefore, it is nmy opinion that McHenry County may alter
its budget to include a levy pursuant to N.D.C.C. § 24-05-01 w thout
violating NND.C.C. § 11-23-04 if it makes a correspondi ng reduction
i n anot her |evy.

Si ncerely,

Hei di Heit kanp
ATTORNEY GENERAL

sam pg



